United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


ORIGINAL 


76-7040 


To be argued by 
Scorr E. Motten 


United States Comet of Appeals Ss 


FOR THE SECOND CIRCUIT 


Mowamep Aur and Napu Aut, 


Plaintiff s-Appellants, 


against 


A & G Company, Inc. and Saapi Inxaui, 


Defendants-A ppellees. 


BRIEF FOR PLAINTIFFS-APPELLANT 


Harry H. Liesic, P. C. 

Attorney for Plainttf{s-Appellants 
100 Church Street 

New York, New York 10007 


(212) 732-9000 


TABLE OF CONTENTS 


Introductory Statement 
Statement of the Case 


Question Presented 


ARGUMENT: 

Point I—In view of the full facts and circumstances 
herein, the District Court’s Order of Dismissal 
was a clear abuse of discretion 

Point II1—The District Court’s decision denying 
Plaintiffs’ motion to vacate completely ignores 
the full factual history herein 


Conclusion 


TABLE oF CASES 


Alamance Industries Inc. v. Filene’s (1st Cir. 1969), 
291 F.2d 142 

Carnegie National Bank v. City of Wolf Point (9th 
Cie, Foe), C00 Pod Ge ee le a ck 

Davis v. Operation Amigo, Inc., 378 F.2d 101 (10 Cir. 


Dyotherm Corporation v. Turbo “Machine Co., 392 
F. 2d 146, app. dism. on other grounds, 434 F.2d 
65 (3 Cir. 1968) 

DeMewlenaere v. Rockwell Mfg. Co. (USDC SDNY, 
1960), 31 FRD 575, aff’d 312 F. 2d 209, cert. 
denied 374 US 813, 83 S.Ct. 1704 


Foxboro Co. v. Fischer & Porter Co. (USDC EDPa. 
1961), 29 FRD 522 


United States Court of Appeals 


FOR THE SECOND CIRCUIT 


Monamep Aut and Napia Au, 
Plaintiff s-Appellants, 


against 


A & G Company, Inc. and Saapi Iprautm, 


‘  Defendants-Appellees. 


a 


BRIEF FOR PLAINTIFFS-APPELLANTS 


Introductory Statement 


This is an appeal from an order (#13)* entered in the 
office of the Clerk of the United States District Court, 
Southern District, on January 14, 1976 (Judge Lloyd F. 
MacMahon) dismissing the above-entitled action with prej- 
dice against Plaintiffs-Appellants Mohamed Ali and Nadia 
Ali (“plaintiffs”) for failure to prosecute, and from an 
Order (#23) entered in the office of the Clerk of the 
United States District Court, Southern District, on March 
30, 1976 (Judge Lloyd F. MacMahon) denying plaintiffs’ 
motion to vacate the order of dismissal. 

From these orders, plaintiffs appealed to this Court re- 
spectively on Janvary 28, 1976 and on April 15, 1976 by 
service and filing of Notices of Appeal (#14 and #21). 


® All numbers refer to record on appeal. 
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It is most respectfully submitted that careful scrutiny of 
the full facts and circumstances surrounding this dismissal 
as well as an examination of the applicable law clearly 
demonstrates that the dismissal of this action for failure 
to prosecute and the subsequent denial of plaintiffs’ motion 
to vacate the order of dismissal by the court below were 
most clear abuses of discretion. 


In view of Defendants-Appellees (“defendants”) blatant 
attempts to thwart proper pursuit of pre-trial discovery 
through wilful refusal to comply with proper pre-trial dis- 
covery demands and the most patent and improper em- 
ployment of dilatory tactics, the Court below should have 
stricken the defendants’ answers. 


Statement of the Case 


This is an action to recover damages for extremely seri- 
ous personal injuries caused by botulism poisoniny The 
causes of action alleged in the complaint arose on or about 


February 13th or 14th, 1975 when tainted fish prepared and 
sold by the defendants was ingested by plaintiff Mohamed 
Ali. 


Jurisdiction is based upon diversity of citizenship of the 
parties. 


Plaintiffs first retained Harry H. Lipsig, P. C., to prose- 
cute their claim on March 10, 1975. Suit was immediately 
instituted on that very same day. 


Service of process on the defendants herein was com- 
pleted by March 27, 1975. Issue was joined by service of 
the answer of defendant A & G Company, Inc. on June 
24th, 1975 and of defendant Saadi Ibrahim, on October 2, 
1975. 


On May 14th, 1975, plaintiffs served a notice to take the 
oral deposition of defendants scheduling same for June 
9th, 1975. Defendants thereupon prevailed upon plain- 
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tiffs to please accommodate them by adjourning said dep- 
ositions. These depositions were subsequently adjourned 
four more times, three of which were the result of similar 
requests of defendants. Thus, defendants obtained four 
out of the five adjournments. As a result of these ad- 
journments at the behest of defendants, no examinations 
were ever conducted, although plaintiffs continually 
pressed defendants for same and were ready to appear at 
a moment’s notice. 


Plaintiffs received interrogatories from defendant 
A & G Company, Ine., on July 30th, 1975 and promptly 
answered them on August 19th, 1975. On this date, plain- 
tiffs served their interrogatories on defendant A & G Com- 
pany, Ine., which to date have never been answered. 


Although defendants claimed they were “unhappy” with 
plaintiffs’ answers to their interrogatories at the pre-trial 
vonference conducted before the Hon. Lloyd F. MacMahon 
or, October 17th, 1975, at no time prior thereto did de- 
fendants ever raise any objection to said answers to plain- 
tiffs’ counsel by motion or other form of notice. Justice 
MacMahon ordered plaintiffs to supplement their answers. 
The additional information sought by defendants was 
promptly given in part to defendants immediately follow- 
ing the Pre-Trial Conference in the corridor of the Court- 
house and was thereafter followed with written supple- 
mental answers on November 19th, 1975 when more infor- 
mation became available to plaintiffs’ attorney (#9). 


During the course of the Pre-Trial Conference of Octo- 
ber 17th, 1975, the Court criticized both sides for not hav- 
ing pursued or negotiated settlement prior to the confer- 
ence, notwithstanding the fact that plaintiffs’ representa- 
tive advised the Court, without contradiction, that plain- 
tiffs’ firm was ready and willing to discuss and negotiate 
settlement, but that defendants insisted upon completion 
or oral depositions before they were willing to engage in 
any settlement discussions. 


+ 


At the conference, the Court instructed the parties that 
all Pre-Trial discovery was to be completed by December 
17th, 1975 and that the case was to be placed on the ready 
day trial calendar on January 9th, 1976. 


From the date of the conference, October 17th, 1975, 
plaintiffs’ counsel, by telephone, repeatedly attempted to 
settle this case and/or obtain a date for pre-trial exam- 
inations of all parties. Notwithstanding plaintiffs’ con- 
scientious efforts, defendant, A & G Company, Ine. re- 
fused to cooperate and continually pleaded “give us a few 
days and we’ll work it out”, “ete”. 


In a most sincere effort to avoid burdening the District 
Court (which bears enough of a workload without the un- 
necessary added burden of motions concerning routine dis- 
covery matters) plaintiffs’ counsel did not raise this mat- 
ter with the Court until January 8th, 1976 when an urgent 
conference with the Court was sought. Counsel for plain- 
tiffs appealed to the court below for an extension of 
time so that discovery could be completed and the case 
disposed of without having to waste the District Court’s 
valuable time unnecessarily, but our request was refused. 
On January 9th, 1976, this action appeared on the ready 
day calendar with approximately six cases ahead of it. 


Plaintiffs’ counsel conscientiously attempted to reach the 
plaintiffs by telephone without success on the 9th, 13th and 
14th days of January, 1976 to advise of the impending 
trial. 


On January 14th, 1976, Wednesday morning, at 10:40 
A.M., plaintiffs’ law firm received a telephone call to 
appear and open the trial at 11:00 A.M. At the appointed 
time, representatives of the office appeared before Mr. Jus- 
tice Lloyd MacMahon to advise that plaintiffs’ trial attor- 
ney, who was scheduled to try the case and was the only 
trial attorney fully familiar therewith, was at that moment 
engaged on trial in the Supreme Court of the State of New 
York for the County of New York; that plaintiffs had not 
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been reached and were therefore unavailable; and further 
that one of the defendants, Saadi Ibrahim, and his attor- 
ney, Norman C. Harlowe, were also not present and to 
therefore request a short adjournment of the trial herein 
once again. 


Notwithstanding that the within action was in litigation 
for a mere ten months and issue was joined with one de- 
fendant only 6 months prio» thereto and issue was joined 
as to the other defendant only 3 months prior thereto, the 
court below dismissed the case for failure to prosecute. 


On February 26, 1976, counsel for the plaintiffs served 
motion papers (#16 through 20) on the defendants. here- 
in asking the trial court to vacate its prior order of dis- 
missal. 


On the return date, March 9, 1976, counsel for the plain- 
tiffs appeared and attempted to present all the relevant 
facts before Judge MacMahon. The Judge completely 
refused oral argument on the motion and commented 
merely that he “would review the motion papers.” His 
order denying this motion to vacate reflects the same lack 
of consideration as to the full factual background in this 
matter that gave rise to his first order of dismissal. 


Plaintiffs promptly appealed therefrom. 


Plaintiffs have a good and meritorious cause of action. 
See Exhibit “A” annexed hereto. Evidence recently re- 
ceived from the United States Food and Drug Adminis- 
tration establishes that the Defendants were marketing and 
selling contaminated and poisonous fish. A copy of the 
material received is attached hereto as Exhibit “B’’. 


Question Presented 


Under the full circumstances herein, did the court below 
abuse its discretion by dismissing the within action for 
failure to prosecute and by denying plaintiffs’ motion to 
vacate? 


POINT I 


In view of the full facts and circumstances herein, 
the District Court’s order of dismissal was a clear 
abuse of discretion. 


Plaintiffs most respectfully cos tend that a careful review 
of the complete history of this litigation clearly dem- 
onstrates that plaintiffs have diligently sought to bring this 
action to a rapid conclusion. Indeed it is ironic that the 
order of dismissal of this Court would permit defendants 
to elude liability and thus reap reward as a result of tiiair 
own dilatory conduct. 


In view of the fact that it is well established that a dis- 
missal without prejudice is a harsh sanction and should be 
resorted to only in extreme cases and that in determining 
whether to dismiss a case for want of prosecution, the 
trial judge must be ever mindful that the policy of our law 
favors the hearing of a litigant’s claim upon the merits, 


Davis v. Operation Amigo Inc., 378 F.2d 101 (10 Cir. 1967) ; 
Dyotherm Corporation v. Turbo Machine Co., 392 F.2d 
146, app. dism. on other grounds, 434 F.2d 65 (3 Cir. 1968), 
plaintiffs most respectfully suggest that the court below 
failed to thoroughly examine the complete factual back- 
ground herein. An analysis of the history will show that 
the court below dismissed the case only six months after 
issue was joined as to one defendant and three months 
after the issue was joined as to the other defendant. Plain- 
tiffs respectfully contend that this case was barely ripe for 
pretrial discovery, let alone for trial. Through no fault of 
the plaintiffs, examinations before trial were never held, 
and further, the defendant A & G Company, Inc., never 
even answered the plaintiffs’ interragatories. The arbi- 
trary and unwarranted action of the court below in dis- 
missing the case has allowed defendants to reap the bene- 
fit of their own dilatory tactics. 
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Plaintiffs believe an examination of illustrative cases as 
to what is an “abuse of discretion” is most supportive of 
plaintiffs’ position herein. 


In DeMeulenaere v. Rockwell Mfg. Co. (USDC SDNY, 
1960), 31 FRD 575, aff’d 312 F. 2d 209, cert. denied 374 US 
813, 83 S.Ct. 1704, an action was brought in 1952 for treble 
damages over an alleged conspiracy by the defendants to 
destroy the plaintiff’s cash register business. The case ap- 
peared on the assignment calendar twice, and was stricken 
in 1956. The case then appeared on the dismissal calender 
four times but each time the plaintiff got an extension of 
time to file a note of issue on one excuse or another. 


In 1960, the case was finally dismissed for want of prose- 
cution. The Court indicated that when a plaintiff 
courted his dismissal for several years, had not proceeded 
with due diligence to prosecute the claim, had done nothing 
at all during certain periods, had disregarded orders and 
admonitions of the Court and had wasted two years by 
deceiving the Court, this was a proper case of dismissal. 


Judge Cashin, in his opinion said: 


“T am fully aware of the seriousness of dismissing 
this action with prejudice for lack of prosecution. It 
would deny plaintiffs’ their day in Court and this is 
not desirable. As Chie, Judge Clark stated in Gill v. 
Stolow, 240 F.2d 669, 670 (2 Cir. 1957): ‘In final 
analysis, a court has the responsibility to do justice 
between man and man; and general principles cannot 
justify denial of a party’s fair day in court except 
upon a serious showing of wilful default. Even though 
that case involved a dismissal under Rule 37 (d) of 
the Federal Rules of Civil Procedure and did not in- 
volve Rule 41(b), Chief Judge Clark’s warning that a 
court should not dismiss an action with prejudice ex- 
cept on very substantial evidence, should not be taken 
lightly.” 
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It is respectfully suggested that the evidence of the proce- 
dural history of the case at bar is not sufficient to sustain 
a dismissal for failure to prosecute under the doctrine set 
forth in DeMeulenaere, supra, the plaintiffs herein are 
being unjustly denied their day in court by reason of the 
stalling maneuvers of the defendants, i.e., in their failing 
to answer plaintiffs’ interrogatories and appear for ex- 
aminations before trial. 


In the case of Foxboro Co. v. Fischer & Porter Co. 
(USDC E.D. Pa. 1961), 29 FRD 522, the action was brought 
for patent infringement. The District Court properly re- 
fused to grant the defendant’s motion to dismiss for failure 
to prosecute where the defendant was largely responsible 
for the delay. The action was commenced in April, 1958. 
The plaintiff's last act was to file the plaintiff’s supple- 
mental notice of taking depositions on July 22, 1959. The 
District Court Clerk sent notice to the parties on July 24, 
1961 that, pursuant to local rules, the case would be dis- 
missed without prejudice where no action was taken by the 
parties for two years. When the defendant moved to dis- 
miss, the plaiutiff alleged that the defendant had induced 
the plaintiff to proceed slowly with prosecution while they 
tried to settle the case. The Court denied the motion to 
dismiss. 


In the car® at bar, the plaintiffs have always been ready 
to discuss settlement with the defendants and noted so at 
the first pre-trial conference held before the Hon. Lloyd F. 
MacMahon on October 17, 1975. The defendants on the 
other hand refused to discuss settlement until after com- 
pletion of examinations before trial. The plaintiffs re- 
frained from proceeding against the defendants even fol- 
lowing the deadline for completions of discovery because 
defendants continually assured plaintiffs’ counsel that 
depositions would be held and settlement negotiations 
thereafter could commence. 
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Alamance Industries Inc. v. Filene’s (1st Cir. 1969), 
291 F.2d 142, illustrates further criteria for defining abuse 
of discretion. In this case, a patent infringement action, 
the District Court was conironted with several different 
actions against different defendants in different jurisdic- 
tions by the same plaintiff arising from the same patent 
infringement. The plaintiff requested that a particular 
action be held in abeyance until issues in one of the other 
actions in another jurisdiction was decided. The District 
Court judge deried thi» request saying: 


“ 


. when you come here, you come here to a judge 
that disposes of business promptly for the public in- 
terest regardless of the private interests. I am not 
going to have a case—I don’t care what any other 
judge has—which lasts on my docket an inexcusably 
long period of time . . .” (The case had been on 
the docket fourteen months). 


The First Circuit Court of Appeals stated the following 
at page 145: 


“Apparently what principally lay behind the Cistrict 
court's determination to try the case is to be found 
in its remark, made at the first hearing, that the 
‘public interest’ of not having a case lie on its docket 
for fourteen months must control ‘regardless of pri- 
vate interests’. We cannot accept this statement 
either as the formulation of a generally applicable 
principle or as a proper criteria for the disposition 
of this particular case. Courts exist to serve the 
parties, and not to serve themselves, or to dispatch of 
business. Complaints heard as to the law’s delays 
arise because the delay has injured litigants, not the 
courts. For the Court to consider expedition for its 
own sake ‘regardless’ of the litigants is to emphasize 
secondary considerations over primary”. (emphasis 
added) 
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In the instant context, the order of the court below 
would appear ‘© serve itself rather than the litigants and 
our system of jurisprudence. The facts, as outlined else- 
where, demonstrate that no one has been prejudiced by 
the short passage of time herein, except Plaintiffs whose 
case has been dismissed. Indeed, their only legal remedy 
for the injuries they have suffercd has unjustifiably been 
denied them. This is an abuse of discretion under the 
criteria of Alamance, supra. 


In Dyotherem Corporation v. Turbo Machine Co., supra, 
the complaint for breach of agreement was filed August 
29, 1962. On October 4, 1965, the date set forth trial, 
plaintiff's counsel appeared late and requested a continu- 
ance on the ground that the plaintiff’s principal witness 
was ill. The Judge set the action over until the next day, 
when counsel again appeared late and unprepared to pro- 
eed. The defendant moved to dismiss and the Judge 
rranted the dismissal for failure to prosecute. 


In its opinion, reversing the District Court’s decision. 
the Court of Appeals for the 10th Circuit said at 329 F.2d 
148: 


“Dismissal is a harsh sanction which should be re- 
sorted to only in extreme cases. The power of the 
Court to prevent undue delays and to control its 
calendars must be weighed against the policy of law 
which favors disposition of litigation on its merits. 
Link v. Wabash R.R. Co., 1962, 370 US 626, 82 S.Ct. 
1368, 8 L.Ed. 2¢ 734; Meeker v. Rizley, 10 Cir. 1963, 
324 F.2d 269; 5 Moore, Federal Practice para. 41.11 
[2] 3, (2d ed.)” 


In Carnegie National Bank v. City of Wolf Point (9th 
Cir. 1940), 110 F.2d 559, the Court ruled that the mere 
lapse of time does not justify dismissal if the plaintiff had 
not been lacking in diligence. Again, plaintiffs herein 
point to their Statement of Facts to indicate their “track 
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record’’ with respect to the conduct of this case. There 
has been no lack of diligence, no intentional delaying of 
this case, and no reason to dismiss for failure to prosecute. 
The facts do not depict a prolonged drawn out history of 
a plaintiff deliberately proceeding in a dilatory fashion, 
as in the case of Link v. Wabash R.R. Co., 370 U.S. 626 
(1926). 


Finally, in Davis v. Operation Amigo, Inc., supra, thie 
complaint was filed on December 10, 1965; an order of 
attachment was issued the same day. Two of the defend- 
ants answered on December 27, 1965 while the remainin 
defendants answered on January 13, 1966. Plaintiffs 1- 
plied to counterclaims on January 17, 1966. The case \ 
set for trial on the merits on March 3, 1966. On February 
28, 1966 a new trial date of March 29, 1966 was set. On 
March 28, 1966, plaintiff’s counsel moved for a continuance 
because of the illness of the plaintiff. The Court over- 
ruled the motion and dismissed the complaint, giving judg- 
ment to the de*endants on their counterclaims. On the 
appeal, the Circuit Court said that the dismissal was less 
thau four months after the case was filed and about two 
months after it reached issue. It was apparent that dis- 
covery was only completed shortly before dismissal and 
was certainly not completed by March 3, 1966, the date 
initially set for the trial. The Circuit Court ruled that 
“dismissal came at a time when the case was barely ripe 
for pre-trial.” 


Plaintiffs respectfully reiterate that the history of tlie 
litigation in the instant action is not very dissimilar from 
that presented in Davis, supra, and that it too was “barely 
ripe” when it was dismissed by the Court below. 
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POINT Il 


The District Court’s decision denying Plaintiffs’ 
raotion to vacate completely ignores the full factual 
history herein. 


Shortly after Judge MacMahon’s order of dismissal, 
plaintiffs made a motion to vacate said order of dismissal 
returnable before Judge MacMahon. On the return date, 
March 9, 1976, plaintiffs’ counsel attempted to call to 
Judge MacMahon’s attention many salient facts which he 
believed Judge MacMahon failed to consider in his order 
of dismissal. Upon counsel’s first words of argument, the 
Judge curtly informed counsel that the Judge had heard 
all he wanted to hear and would not accord counsel any 
opportunity to offer oral argument but would review the 
motion papers. These papers were similar to the present 
appeal brief and outlined the same facts and law. 


On March 30, 1976, Judge MacMahon issued memoran- 
dum number 44139 (# 23) denying plaintiffs’ motion to 
vacate the order of dismissal. 


The memorandum decision cavalierly ignored the salient 
fact that the inability to proceed to trial was a direct re- 
sult of defendants’ not plaintiffs’, dilatory litigation tac- 
ties, stating: 


“The moving affidavit is long on baseless unwarranted 
and argumentative criticism of this court but remark- 
ably short on facts warranting a finding of justifiable 
excuse for plaintiffs’ failure to be reaay for trial in 
accordance with the pre-trial order and this court's 
refusal, three times over a six day period, to grant an 
adjournment.” 


In view of ihe extensive detailed history of defendants’ 
deliberate efforts to circumvent and elude pre-trial dis- 
covery, discovery that was necessary to proceed to trial, 
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the foregoing paragraph of Judge MacMahon’s decision is 
patently inaccurate and unwarranted. 


If plaintiffs have committed a wrong, that wrong con- 
sisted of two acts, i.e. (a) extending professional courtesy 
to a fellow brother of the bar in acceding to his request 
to adjourn depositions and (b) in view of what has trans- 
pired, demonstrating too great a reluctance to burden the 
court with motions to impose sanctions for failure to meet 
routine and proper pre-trial discovery demands. 


Plaintiffs certainly share Judge MacMahon’s concern 
for obviating unnecessary calendar “log jams” and fully 
recognize that such “log jams” may preclude other liti- 
gants from having their day in court. However, the facts 
and history of this particular litigation do not warrant the 
denial of these litigants’ day in court. Effective admin- 
istration of our courts is certainly an important need and 
goal, but it must not be used as an excuse to prevent and 
foreclose plaintiffs herein from being accorded their day 
in court. 


Conclusion 


la view of the history of this litigation as set forth here- 
in, plaintiffs have at all times in a spirit of cooperation 
diligently and expeditiously sought to bring this action to 
a rapid conclusion. It is most ironic that the order of dis- 
missal of the District Court permits defendants to escave 
liability and thus rewards them for deliberate dilatory 
behavior. 


Plaintiffs have a good and meritorious cause of action. 
See Exhibit “A” annexed hereto. 


Evidence received recently from the U. S. Food and 
Drug Administration conclusively proves that the defend- 
ants were marketing and selling contaminated and poison- 
ous fish. See Exhibit ‘‘B” annexed hereto. 
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To deny plaintiffs their day in Court as a result of 
defendants’ willful refusal to cooperate would not only be 
antithetic to the interests of justice, but contrary to the 
intent of the Federal Rules of Civil Procedure. The in- 
stant case was in litigation for a mere ten months and was 
dismissed six months after the joinder of issue with one 
defendant and three months after the joinder of issue 
with the other defendant. To dismiss for failure to prose- 
cute under the complete circumstances presented herein 
constitutes a clear abuse of discretion. 


It is mest respectfully submitted that the rights of these 
litigants should under these circumstances take precedence 
over the Court below’s concern as to decongestion of its 
calendar. 


In view of all of the foregoing, it is respectfully sub- 
mitted that the order appealed from should be reversed 
in all respects. 


Harry H. Lipsie, P. C. 


Attorney for Plaintiffs-Appellants 
100 Church Street 
New York, New York 10007 


(212) 732-9000 
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Exhibit A, Affidavit of Mohamed Ali. 
UNITED STATES DISTRICT COURT 


SouTHERN District or New York 


Mowamep Au and Napia ALI, 
Plaintiffs, 
—against— 
A & G Company Inc. and Saapi Iprauim, 
Defendants. 
Setar ake in pecan haces 


State or New York ‘ 
8. : 
Counry or New York 


Mouamep Aut, being duly sworn, deposes and says: 


1 am one of the plaintiffs in the above entitled action 


and am fully familiar with the facts and circumstances 
herein. 

I make this affidavit in support of my motion to vacate 
this Court’s order of January 13, 1976. 

I reside with my wife, Nadia Ali, at 141-09 84th Drive, 
Jamaica, New York. I am an American citizen and my 
wife is an Egyptian citizen and we both lawfully reside 
in the United States. 

On or about February 13th or 14th, 1975, my wife asked 
a friend to purchase some fish at the store of the defend- 
ant, A & G Company Ine. in Jersey City, New Jersey. The 
fish was purchased that day and brought directly to my 
house where my wife placed it in to a jar of vegetable oil 
and refrigerated it. 

On Saturday evening, February 15th, 1975, I ate the fish 
for dinner. When I awoke on Sunday, February 16th, 
1975 I started to feel pain and discomfort in my stomach. 
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Exhibit A, Affidavit of Mohamed Ali. 


When I got up on Monday, February 17, 1975, I was having 
great difficulty breathing and was taken to Queens Hospi- 
tal Center where I was admitted for botulism type E 
poisoning. This strain, | have been informed, comes from 
eating tainted fish. 

I was discharged almost a month later on March 15, 1975. 
In addition to being caused substantial medical bills 
($3,400.00), I have been caused to suffer the loss of salary 
in the amount of $2,400.00 and my business, The Amal 
Parking Corporation, has lost grievously by having to hire 
a replacement for me. 

I have examined the reports of the U. S. Food and Drug 
Administration, which were prepared as a result of my 
illness, in which they state that they found the fish to be 
tainted with botulism FE strain. 

I verily believe that I have a just and proper cause of 
action against the defendants herein. 

To deny me my day in Court would work a substantial 
injustice against me. 


Mowamep ALI 


(Sworn to by Mohamed Ali, February 25, 1976.) 
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Exhibit B, Laboratory Reports. 


f. & G Comnany 
Jersey City, N.J. 
EX 2/23/75 LHR 


UsTiARY OF FINDINGS 


This inspection was conducted as a follow-up to NWK, Act. Dir. IBR, NWK/ 
Supv memo 2/23/75. The assignment reported a botulism poisoning of a Queens, 
New York City, N.Y. resident, Muhammed Ali, who consumed some Fsikh, a salted 
preserved mullet. He was hospitalized in New York City within 5 hours of 
ingestion. . Serum showed the toxin to be Botulism Type "E", Alleged source of 
the Fsikhn fish was this firm. NWK-DO contacts with the firm on 2/22/75 
identified < Mr. Saadi Ibrahim, Ridgefield Fark, N.J. as the manufacturer. A 
sample of four Fsikh fish was collected by NWK-DO on 2/22/75 at this firm. 
(05€-953H). 


This inspection revealed that the firm is a family owned/operated firm 
operating es a local specialty Egyptian grocery store servicing the Egyptian 
neighberhecds of Jersey City and surrounding creas. Between 1/7 and 1/14/75, 
the firs: rcceived a lot of approximately 66 . of Fsikh from the manufacturer 
“2, Soaci Vorehim, Ridgefield Park, N.J., contained in 3 used unlabeled plastic 


Conctacns 
- 

Vout i.ut of A & G Compaay did not have any records to document receipt 
oi the tulk Fsikh fish. Checkbook stubs showed 2/3/75 pzyment $115.50 for the 
vePol o suspslnt, The next preceeding Fsikh bulk purchase froz Szadi Ibrahim 
nad been in April 1974. Wo records exist to document this. Checkbook reccrds 
show t-o paymencs to Saadi in October and November 1974 said to have been for 

April 1974 delivery. 


a .ement said that they sold retail only approximately 54 lbs. of the 
simate 66 lbs. received. From memory, they were able to icentify only 
-.sheir customers of Fsikh fish. During the course of the inspection two 
tel customers were identified as a result of the recall notification efforts, 
of 11 identified out of 15 to 20 possible customers. The firm's 


. 

secagenent deciced to voluntarily recall and posted recall notices in English 
and Arabic in their store on 2/23/75. They verbally notified all customers of the 
recall enc stock sample request beginning 2/23/75. Management conducted a total 
tele; .cne recall notification end stock remnant survey{2/22/75 with the nine 
customers they identified and one of the two customers later identified, On 
2/23/75, <4-stock was located and no illnesses reported. 


17 
Exhibit B, Laboratory Reports, 


== 4 & G Company 
Jorscy City, N.J. 
EI 2/23/75 LAR 


VC 


ager and owner, 


- 
Ht 
1% 


IS who cre husbard and wife, signed FD 4632, 
S€2cing the facts of their opcrations and all aspects of their 
sale of the Fsikh fish. 


Spection revealed no additional stocks of Fsikh fish within the 


aS 


as a retail grocery store under the sole owner- 


lier husband Mr. Adel Ghaly is manager of their grocery 
specializes in Egyptian food products, primarily. 


shaly stated that all ownership papers are in her name 


only, 
fF these dccuments were not available. 


‘Mr. Adel Ghaly confirmed 


perations, located at 205 Sip Ave., Jersey City, N.J. sells only 
crade customers, gencrally residents of the local Egyptian community 


y City. Storage room facilities for the store are located in an 
cnt located diagonally across the street on Garrison Street adjacent 
ast corner with Sip Avenue. The Ghaly family resides 4 blocks away 
y Blvd., Apt 411, Jersey City where the business office for the store 
The firm's books and records are raintained in a desk with file 
ed in the anteroom section of their living room. 


of the food products sold in bulk or individually packaged units 
import suppliers. Some bulk specialties are from various commer- 
sli sources. Among the Egyptian specialty products sold by this 
an ancient Egyptian food which is selted, preserved mullet (salt 


four fish with Vieuls in the ordieinst container, on ere” as 
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-4- A — G Company 
Jersey City, N.J. 
EI 2/23/75 LHR 


nitiation of the inspection, I was accompanied by Inspector 
We initially visited the store location, 205 Sip Avenue, 
closed. I then telephoned Mr, Adel Ghaly at his residence, 
igs Apt 411. Mr. Ghaly invited us into his residcnce where 
t <ll of his store business office records were maintained. 
gcrvivel at the Ghaly apartment, Inspector Dominick Adase and I 
2 our credentials to, and issued the FD 482 Notice of Inspection to 
cil manager of the A & G Company. Later we were joined by FDA 
el Jones and Anthony Amitreno, at which time they presented 
eee cig we issued another FD 482 Notice of Inspection bearing 
ignatures. While the other 3 investigators were present, Mr. Ghaly 


fied the suspected product to be the Fsikh fish. 


— 


tr. Ghaly explained the use of the product in the home and how he sold it, 
te also identified the known customers as he had been able to recall 
mation develoved which identified that Mrs. Wafa Ghaly, wife of 
eatyrees the ovmer of record of the A & G Company. The other 2 FDA 
ors and the Inspector departed to visit the known consignees to conduct 
eetiveness checks. I issued another FD 482 Notice of Inspection to 
v zs owner of the A & G Company. The preceeding rD 482's Notices 
issued to the A & G Company et the 2700 Kennedy Blvd., Apt. 411 
was the conpany office. 
" 422s goneinued the inerection at tne 
ED 482 to tir. Adel Ghaly, es the most 


Pegs. Ag t es te 3 <ey ma Pe 
5 ees cS fare chal ay We sent r ssued another 


sa Mee oaee as “the owner of the fir: -on conpletion of 
re Icczations the inepection continued, efter 


c 


a brief interr 
eesiunaents at the Ghaly apartment residence. 
te inepectionel operuions conducted at the Ghaly apartment residence 
full cooperation ena upon the direct invitation of Mr. 4 ‘irs. Ghaly 
ey did nct wish to conduct long discussions in their crowded store, as 
srester comfort available at the apartment. 


1 Ghely and Mrs. Wafe Ghaly participated voluntarily in all aspects 
y ye P y P 


ef this inspection and investigation. They both exhibited full and complete 
cooperation. 
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-5- A & G Connany 
Jersey City, N.J. 
EL 2/23/75 im 


“cly furnished virtually all of the information contained in this 
that obtained thru direct observations. He provided access 
such as were available or maintained. 


[I cireected cuestions in several subject areas to Mrs. Wafa Ghaly who 
onSiscently cclerred to her husband for the information because he is the 
farcry Ycsponsiole person who operates the firm on a day to day basis. 

‘tuston of the inspection, both Mrs. Weafa Chaly, and Mr. Adel Ghaly 
“ccd to and signed extensive FD 463a affidavits detailing business 
sibilities as pertinent to the suspected botulism follow-up 
‘the Fsikh fish that they sold in their store. The affidavits 
2s exhibits #7 & 8. 


of the inspection at the store location and storage store 
wolumesetiy accompanied by Mr. Ralph J. Campane, Chief Sanitary 
rséy City Division of Health, 280 Grove Street, Jersey City, N.J. 
if4-3600 ext 30. He appeared during the course of the inspection 
to assist me because of his interest and involvements on 2/22/75. 


he afternoon of 2/23/75, I was joined by Dr. Ronald Altman, New 
ccartment of Health Epidemeologist, Trenton, N,J. and his associate, 
=..0uS, employea normally at N.J. Dept of Heaith VD Clinic in 
tran explained that Dr. Istafazous was RMR Gs him in these 
both as a professional and as an inter er of the Arabic language. 
ion 


acdditionel information for their investi 


store. ‘She seabed “that her husband 
ions of their grocery store and that he 
mer ceuitas an in the store. She continued, stating 
store on a day to day basis and does a lot of the 


reteil customers. 


= vcocly scatea that she does not participate in the operations of 
Cospany. fhe stated that only on a very irregular basis will she 
fonally work in the store performing some retail sales. 
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-C- A&G Conpgany 
Jureséey City. Node 
EL 2/23/75 LHR 


yed full time es a bookkeeper at 
erty Plaza, New York, N.Y. 10006. 
ull authority to sign all checks 
the firm. Wowever in fact only Acel writes and signs 
bills. 


‘haly concurred with the preceeding statement and admitted to full 
‘licics as described in preceeding paragraphs. I observed that all of 

sheelheck stubs appeared te be in Adel Ghaly's handwriting. I also observed * 
with full opcrational authority in the store operations during 


inspection. 


INSURANCE 


nN 
— ee s 


full preduct liability instrence in a 
. > . ba 
, home office Northbrook, Ill. thru 


: Accounting Agent, Sup fs sersey City, Nad. 


shoved me the policy: Policy # 39 593 39 BPP: Policy period 


7/4 Amounts: $£300,C00.00 each occurance’ Comprehensive General 


preduct insfrénce. z 


conducted as follcw-up to a reported botulism type 
individual named Maharmed Ali, located in Queens, N.Y., 
consumed some Fsikh fish which had been purchased from 
and manufactured by a Saadi Ibrahim, 145 South Ave., 


v. Adel Ghaly provided the information contained in the following paragraphs 
the firm's operations relevent to his receipt and sales of the Fsikh 


The wajority of this information is provided in an affidavit FD 463a included 
with this ccport as exhibit #8. 
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-7- A & G Company 
Jersey Clevo Rode 
ET 2/23/75 LER 


anuary 7 and 14, 1975 the store received a 
5) ORE Fs 
Lei : N. . The Fsikh was delivered by Mr. Szadi Ibrahi.. 
ecconad «utonobile. Nr. Ghaly said that the fish was rcccived at the 
or py himself rn 4former employee, Mr. Sade’ Pa‘Mlus, but did not 
circumstances. 


‘tahim told him that he (Saadi Ibrahim) personally 


shiprcent of fish was received in 3 
izately 20 to 22 lbs. of fish 
co document or remind himself 

~ete of receipt of t sik h store received all 3 
sue come time or on different dates between 1/7 and L/4A/75, 
the containers wer on cepacities with the salted fish Fsikh 
iaside to full capeci Verbally, Mr. Ghaly steted that the 
were reused 


time previous. 
He continued 
they contained a salted 
He stated that he never observed any evidence 


ntin Stating that he sells the fish cirectly from the 
eived from Mr. Ibrahim. He stated thet he did not do any pro- 
h after it was received at the store. He stated that he or 
his employees did not add anything into the containers and did not do anything 
to alcer cr change the product while he had it in the store. 


€ 


co 
> 
4 


ly stated that he paid Mr. Saadi Ibreh:m on 2/3/75 with his store 
amount of $115.50 for fish. He stated that he did not have 
neck returned from the bank, but that it was expected back on/after 
that he did not have any other records to cocument the 
cnsaction. He usually pays Mr. Ibrahim $1.75 /lb for the Fsikh 
y provided me a copy of the store's current checkbook containing 
in June 1974, The check account is number 0270-0040-04-01-5818 
"A & G Company, 205 Sip Avenue, Jersey City, N.J. 07306" at the 


bank "The Trust Company of New Jersey, Journal Square, Jersey City, N.J. 07306", 
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g- A & G Company 
Jerscy City, N.J. 
EI 2/23/75 Luk 


i ‘del Ghaly stated that he only purchased same Fsikh fish once from 
Ipechim prior to 1/7/75, This single prior purchase occurred sometine 
in April 1974, but Mr. Ghaly stated that he docs not have records to document 


the purelhsse or refresh his memory. le did state that he could not pay 
I 


~. Tbvalitia until Getober 1974. Eis checkbook record stub shows that Mr. Ghaly 
sued ¢hoek #612 on 10/22/74 to “ aadi' "for fish’ in the amount of $&8.25. 
stubs also showed an undated stub for check number 674 to Mr. Saadi 
$45.00. Based on the check record stubs the check #674 was 
between 11/24/74 and 11/26/74. Mr. Ghaly stated the two checks 
3 are the two payments covering the Fsikh fish purchased and 
fror. ir. Ibrahim in April 1974. “Mr. Ghaly stated that he did not have 
‘ checks #612 and #674 in his possession. He stated that the 
¢ checks are in the possession of his accountant Mr. Fayek Aziz, 
nce Ave., Jersey City, N.J. (Resident Address) Reportedly he has offices 


: York City, Manhattan, N.Y., address and firm name unknown to hin. 


™~ 
tly d that he does not remember purchasing any Fsikh fish from 
-ahim prior to April 1974 because he did not know Mr. Ibrahim prior 


ate date. 


cod that Feilh is a 2000 year old ancient Egyptian food pre, eared 
~ rellet fish, partially drying it, stuffing all openings with 


ron placing it into the containers. 


all Egyptians know and relish Fsikh, and are aware of the following 
ling precéutions: 

They know it is bacteria cured. 

They know it should not be kept out o salt. 

Should not keep it long because it smells. 

Usually eaten immediately upon opening and cleaning. 


eaten very heavily between Good Friday and Easter Sunday, and to 
only in the preceeding 2 month seasonal period, according to 
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-9- A C Company 
Wercey (Cite Noo, 
EL 2/23/75 LHR 


LES_/:CCOUNTABILETY/CUSTOMTR/CONSIGNFE LIST _ 


ae GNGi¥ stated that he could have sold the 66 lb. lot received between 
1/7 anc 1/14/75 to any of his retail customers on a direct walk in basis between 
time of receipt and time of notification of the suspected botulism contamination 
proble:: 1/22/75, He stated that he could provide the following accountability: 


approx. 
State - 2 fish/4 lbs. total 
FDA Sample — 4 fish/8 lbs. total 
for = 54 lbs. which is equivalent ‘to about 27 fish. 
buy 1 or 2 fish/2 lbs. each. 


5 customers may have purchased Fsikh from the 


° 
he could only remember the names of 9 customers and 
el bers. He telephoned ail 9 customers on 
s.taminated fish end dangers involved. He stated 
informed him that they had eatgn all 
been made ill. Nene of the fish remained 
“«htS, according to Mr. Adel Ghaly. On 2/23/75, in our presence, 
salled all nine known customers to obtain their addresses. 
following list of nine known customers who pur- 
They were unable to identify anyone else, although they ad- 
these were other customers. 


éphone num 


that generally their customers lived within the Jersey City 
urity, within an approximate one mile radius of Journal Square and 
“x. Ghaly stated that he does not have any lists of customers and 
nave any eredit charge account lists. 


Ghobrial, 256C Kennedy Blvd., Apt. 202, Jersey City, N.J. 
333-6344, Purchased approximately 2/9/75. 


eioct Rick, 2/00 Kennedy Bivd., Apt. 103 or 101, Jersey City, N.J. 
Phone 333-0834. Purchased approximately 2/3/75. 


senir Elriashidy, 165 West 25th Street, Bayonne, N.J. 
Phone 437-2379. Purchased approximately 2/2/75. 
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-10- A & G Connany 
Jerscy City, Nid. 


EY 2/23/75 LER 


Layonne, N.J. 


' 


- unknown 


rewere Ghobrial, 770 Seventh Street, Secaucus, N.J. 07094 
n 363-4881. Furchased approximately 1/23/75. 


264 Clencenny Ave., Apt. C, Jersey City, N.J. 
Purchased approximately 2/8/75. 


30 Pensington Ave., Apt. 404, Jersey City, N.J. 
Purchased approximately 2/2/75. 
Vasset, 700 B Newark Ave., Apt. 316, Jersey City, N.J. 
79&-7819, Put od 2/16/75. 


Turky Emil, 35 Van Reipen Ave., Jersey C 
Phone 963-9061. 


. 
ng name was cbtained by Investigator Sam Jones during a visit to 
rrior te returning to the Ghaly score office. The name was also 
by Mr. Jones. 
Susmst. Ave., £pt. C, Jersey Cit 
as reported that Mr. Doss had 
investigation failed to confi 


3 in his freezer, 
ri 
Dut Vette? person called Mr, Ghaiy at 7: 
pure lesec me Len fish on 2/15 or 2/16/75 
. saten the Fsikh on 2/16/75 
a. ; 


DM 


15 P.M. 2/23/75 co stete thet she 


c 

» 

and that she and four or five 

. Noone was known to have been made 


lin Gurgis, 53 Prospect St., Jersey City (Heights), N.J. 
3-857. 


"2D INFORMATION 
In addition to previously described recall proceedures employed, Mr. Adel Ghaly 


voluntarily placed the two page recall notice that we had provided, in his store 
ond on the door of the store. He voluntarily had his employee write a message in 
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-ll- A & G Company 
Jerccy City, Nid. 
EL 2/23/75 LHR 


etions pested in his store. The érabic portion 
shires : 1¢ everyone who had purchased and/or eaten the 
notify him at the sto He listed the store telephone number for 
ication rurposes, [Exhibit #9 is the recall notification as posted in the 


sistant Mr. Magdi Mahfarz personally spoke to all 
12 on 2/23/75 and promised to continue to do so 
rey ve lly informed them of the recall and dangers, and 
end acdresscs if they had purchased any Fsikh. Mr. Ghaly 
telephcne Newark District (Paul Wiener, or Edward Wilkens 
sen) and furnish the additional names, if any were encountered. 


All areas of the store were inspected im an attempt to locate additional 
stoci: of the FPsikh loceted. No remaining stock was located within the store or” 


ie eee Aol; Een a 
2S i= Ee z + 


COMPLAINT 


He stated that he has never 


sre done on a cirect retail basis from this single location grocery 
c=pany according to Mr. Adel Ghaly. He stated that he does not 
e For resale. He concluded by stating that, to the best of his 
his customers reside in the general area of Jersey City, but that 
stomers that re does not know. 


aly and Mr. Adel Ghaly cooperated completely and furnished 
ton oe curing this inspection. They voluntarily OS anos to 
of the inspectional operations. 
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-12- A & G Company 
Jersey City, N.J. 
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There was no other discussion with management other than that which furnished, 
information contained in this report. 


Llowing exhibits company this report, 


five FD-482 Notices of Inspection 
ent memo 
:vit by Wafa Ghaly 
Affidavit by Adel Ghaly 
kecall Nocification posted at A & G Company 
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